
DECISION OF THE FULL COURT OF THE BOARD OF TAX APPEALS ABOUT THE

USE OF ICMS CREDITS ON THE ACQUISITION OF TREATMENT FLUIDS CONSUMED

IN OIL & GAS PRODUCTION

On June 7, 2017, when deciding an appeal filed by the State Tax Department, the Full 

Court of the Board of the Rio de Janeiro Taxpayers’ Council cancelled a tax assessment on 

the grounds that the injection and cleaning fluids, also known as treatment fluids, 

commonly used in the oil & gas production process, are inputs, as a result of which the 

ICMS credits originating from the acquisition of those products may be offset by the 

taxpayer.

The mentioned tax assessment was issued under the argument that the company would 

have unduly used credits of ICMS falling on those fluids, since, in the state treasury’s view; 

they would be consumer goods rather than inputs in the oil & gas industry production 

process. Said tax assessment was therefore issued based on the wrong view that those 

treatment fluids would not be essential for the oil and gas production, as they are used in 

the maintenance and cleaning of the company’s fixed assets (wells, pipes, and reservoirs).

At the administrative appellate level, the First Division of the Rio de Janeiro Taxpayers 

‘Council, by majority of votes, had already granted the appeal filed by the company, 

recognizing that:

• Use of the products object of the assessment is intrinsic to the petroleum industry 

production process;

• Their use, more than simply seeking to achieve better efficiency in the petroleum 

production, is due to technical standards and stringent environmental laws and aims at 

preventing damages to the environment, what is radically different from fighting corrosion 

and scaling in the traditional industry;

• Cleaning and treatment fluids are not the same as drilling fluids, since they are 

consumed during production, are integrated into the final product, and are an intrinsic 

part of the production process, so that they are treated differently under the law, in order 

to recognize the right to the ICMS credit resulting from their acquisition.

Accordingly, even considering a more restrictive definition of input, according to which the 

goods should be consumed during the production process and be incorporated into the 

final product, the treatment fluids object of the aforementioned tax assessment must 

generate ICMS credits, as they are integrated into the petroleum and gas produced and are 

used in the very treatment of the water extracted from that production process.



CONT.

In fact, treatment fluids are chemicals used throughout the oil & gas production chain, 

injected and mixed with the oil from the well up to the final production stage, already in the 

petroleum platforms.

However, the State Tax Department appealed to the Full Court of the Taxpayers ‘Council of 

the State of Rio de Janeiro, which, after fierce discussions among the Board Members, 

acknowledged, by majority of votes, that the treatment fluids used in the oil & gas 

production process are not to be confused with the drilling fluids (about which there was 

already a uniform position in the Board of the Rio de Janeiro Taxpayers’ Council, contrary 

to the taxpayers), nor could they be deemed consumer goods, since they are inputs, and, 

consequently, that they give rise to ICMS credits.

The case was handled by our firm and raised an important and thorough technical debate 

on the use and function of each of the treatment fluids in the oil & gas production process, 

with a view to distinguishing them from the drilling fluids, since they are effectively 

consumed during the production process and are integrated, albeit in part, into the final 

product. As a result, we successfully changed the position of the Taxpayers Council of the 

State of Rio de Janeiro, which eventually denied the appeal filed by the State Tax 

Department in order to confirm the cancellation of the tax assessment.

That decision represents an important precedent for the taxpayers operating in the oil & 

gas industry.


